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.'\ppron·,1 F('hruary 2R, 19H

PLAINTIFF'S
i EXHIBIT

j~

Section 5889-a. (a) When a vacancy occurs in the office of judge
"i allY judicial circuit durillg" such time as there are more than h~enty­

Ii\(: jlllli"ial circuits ill the, Stale, the <?overnor shall <Iefc~ the)'illl!lg of
tile "ac:tllcy nllk~s and unltl the necessIty therefore he certified ~o lum by
the Snprel;le Lonrt of Appeals as hereinafl~rprovided.

(h) t.rI'OIl al}y sllch vacancy occurrmg, ~he ~ourt sh~1I promptly
~l'nlre b" such Ine:lllS as it decms proper, suffiCient lllforlllatlOn concem­
ill" tli~ ,·;,Illlllt: (Ii hnsincss in that circuit and 111 the other judicial circuits
;llnarelll Ilr lIear thcn'tll. til cllahle it to delerminc whether or uut the busi­
1ll'~S oi thai circuit call he so distrihuted as to render the filliug of the va-
l'allcy Ullnl·ccssary. .,..

(c) The court shall commumcate Its findmgs \nlh rc;;pcct thereto,
lollu:Governol' and to lhe General Assemhly if il is ill sessiuu and if not
ill session thcn ~t ils ncxt succeeding session, and if it appear therefrom
lhat the court deems it necessary the Governor, if the General Assembly
h(' nnl in ~('ssi(ll1. shall, till lhe vacancy in the manner prescrihed by law.

(d) In :m,' rase in which a "aeam'y occurs or exists while or when
tIll' i-;('IH'ral J\s~("lIhlr is ill session, it 11Iay proceed to fill the vacancy
\\'jlh"nl :maiting" the report of the conrt.

2. . \11 "nH'r~('ncy ('xi!';ls and this act is in force f1'01\1 its passage.
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ing" as pnblic carrier by authority of the Siale Corporation C(lnllllis~j"n
or Hnder a franchise granted by any city or town,

CUAP, 77.-An ACJ: to amend Chapter 400 of the Acts of Assl'Illl,lv of 1'1111 \\hi ..h
~e~me ~ J~~ Without th<; approval of the Governor March 21: !YIH. 1<":'\\11 as
,1 he V l:gll\I~ Workmen s Compcnsatiol) Act", as it has l>e<:11 mlll'll<!n! (1"':11

tlll1C to tUJ.1e, III order to extend Ihe scope of the Jaw to includc c<'rlaill !"U\'l'rag.:
of occupatlona} diseases;. and t~ such end, to anl('lJ(l :\lId re-ellat'!, as P""\';' "b/;'
amcnded, SectIOn Z, by :e-enactmg the malleI' of Scction 2, with n'rl"ill allll'lI,j,
ments, ~s follows: Section 2, and live new sections ,numbered 2-a. 2-1>, 2.", 1-d
al~d 2-!=, and to add to the law cleven othcr new sections llu11lllercd 2-f, 2.g. 2-11
2-1, 2-1, 2-k, 2-1, 2-m, 2-n, 2-0 and 2-p, III 17~i

Approvcd February 28, 1944

Be it enacted ~y the General Assembly of Virginia:
. 1. That sectlO~ two of ch~pter four hundred of Acts of Assembly of

nlt1eteen hundred eIghteen, which became a law without the approval of
~!1~ Gov:rn.o~ March twel:ty-one, ninet~el1 hundred eighteen, known as
1 he Vlrglma Workmen s Compensation Act", as from time to lime

amended: be further amended and re-enacted as section two and as li\'e
new sections numbered two-a, two-b, two-c, two-d and two-e, and Ihat
ther~ be added eleven new sections numbered two-f, two-g, two-h, two-i,
twO-), t~o-k, two-I, tWo-I~, t\\'o-n, t\\'o-o and lWo-p, as follows:

SectIOn 2, The meanmgs. to be attached 10 certain terminology and
thc scope and, covera.ge of tillS law are as set forth specifically in Ihe
several folJowmg sections.
.. Section.. 2-a. Employers Defined.-Unless the context otherwise re.
f}tIIre~: "]!.mployer~'.' incl~d.e~ the State and any municipal corporatioll
the~el!l 01' any polttl~al d,VISIOn thereof, and any individual, firm, as­
SOCIation or cOfJ~Oratlon, Or the ree"iver or trustee of the same, or the
legal representative of a deceased employer, using the service of anolhl'r
f~r pay, If the employer is insured it includes his insurer so far as ap-
plicable. "

. Section 2-b. Employee Defined.-Unless the context otherwise re­
qUlr~s: "Employee" includes every person, including a minor, in the
serylce .of another under any contract of hire or apprenticeship, written
or nnplted! except one ,,:hose employment is not in the usual COllrse of the
~rade, busmess, occupation or profession of the employer; and as relat­
mg to those so employed by the ?tate the term "employee" includes the
officers an~ ~e!Ubers of the .~~t1onal Guard, the Virginia State Guard
a,nd the Vlrgl11Ia Reserve Mtlltla, and all officers and employees of lhe
State, except only. such as are elected by ~he people, or by the General
Asse~bly, or appomted by the Governor, eIther WIth or without the COI1­
fi,n~l~ltOn of the Senate; as relating to municipal corporations and political
dIVISIOns of the State, the ternl "employee" includes all officers and em­
plorees thereof, except .s~ch as one elected by the people or by the go\,­
emll1g bod>: ~f the. 111UI11CI~I. corporation Or political division, who act in
purely admll11stratlve capaCIties and to serve for a definite term of office,
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I:,' it ('lIarlL'd by tbe (;('l1cl"al Asscl1Ihly of Virginia:
I. ~('l'li"n I.' The ~o\"('nting hody of any ('ounly h:l\'ing a popula­

IiUII vi 1I11>n~ than thirly-li"e thousand allll which adjoins two cities h~v­

ing- I"'pttlaliuns oi uot less thau lifty lhou5a1J(1 each, and the gover~mg

I"'lh' "f all\" 1'1)11111 \' haviug au area less than SC\'Cllty-twu square u1lles,
Illa.\~ rl''1uir;' a licl'lisc (or and impose upon.and collect a li~(,II,;e tax froll1
eycrr I'er:-oll, linn. association or corpor<l;tlOn who or wluch ope~ates or
inll'llds I" operate in such county any taxlca~ or o~her lI1?tor "ehlcle for
tIll' transportation of passengers for a conSideratIon. 1. he tax mav be
IIp''lI each such l1l~tor vehicle .50 operate~. The go\'em!ng body ot the
rOllnty may by ord!nance )l~ovld.e for leVYing al~d collecting the tax, ~nd
m;I\' impose penaltIes for VIOlations of the ordlllance and for operatll1g"
an~' such molar vehicle wilholtt olltaining the required license.

. ~eclioll 2. No such county shall requir~ a license ,0r ill1l?Os,e a I~cense
lax for Ihe opdation of any such t?lOtor velllde for ,,:llIch a slIllllar license
is imposed or tax 1(:\'ic~1 hy, the CI~)' or town of which the owner or op­
crator of tilt, n1OIOr \'ehlcle IS a resident; nor shall more than one cou!1ty,
cit." or to\\'1I ililpose any Sitch license fee or tax 011 the. same "elucle,
This act shall not be cO\lstrucd to apply to COlllm(;lI1 carr!er~ of persons
or prlJp('rty operating between cities and towns. and not 1I1.II~tra-collnty

.. -:11(>1'1,,1 ion' nor 10 any person, firm, corporatl0n or aSSOCiatIOn operat-

, )()



I'olin'lIlC11 and fll"(:lIl('n, excepl policclIlcn and firemen in cilies containing
lIlorc lhan one hnndred sen-llly thousand inhahitants, shall be deemed
to hl' l'lllp!O\'lTS (If the resped ivc cities, cotllltics or towns in which their
sl'rvices arc' cllIl'lo)"ed and hy whom their salaries arc paid. Nhy refer­
elll'l' to :111 ell1l'lo)'ee who has hcen injured shall, when the employee is
dead, includc also his Il'l-'al rqlresenlalh'e, dependents and other persons
1.1 wholl1 cOIlIjl('lIsalioll lIIay ht, payahle. .For the purpose of this act the
;I\'('rag-c \n;ekl.'· wage of the 1I01l-l'oll1lllissiolled ofticers and members of
Ihe ~aliollal <;uar<l, tht~ Virginia State Guard and the Virginia Reserve
:\1 ilitia sktll he (h:elllc(1 to IIC such amount as will entitle them to the
lIlaXillllll1l cOilIl'cllsaliun payahle under this act.

Section 2-c. Avcral-:e Weekly\Vages Defined.-Unless the context
()therwise requires: "}\verage weekly wages" means the earnings of the
illjured elllplo\'(~e in tIle elllployment in which he was working at the
time uf the injtlry during the Ill,riod of fifty-two weeks illlll1ediately pre­
l'eding Ihe date of the injury, divided by fifty-two; but if the injl1l'ed em­
ployee lost more than sevtll consecutive calcl~dar days during ~uch period.
although not in the sallie \~cek,:then the earnmgs for the remall~d~rof the
fifty-Iwo weeks shall be dIVided by the number of weeks reman.llng after
the time so lost has heen deducted. When the employment pnor to the
injury extell<!<:'f! over a period of less than fifty-two weeks, the method
of dividing the earnings during that period by the number of weeks and
!,arts then'of during which the employee earned wages shall be followed.
prodded, results fair and just to both parti~s will.be thereby obtained.
When by r('ason of a shortness of time dUring which the employee has
ken in the employment of his employer or the casual nature.or tenns
of his cllIplo\'lllcnt, it is impracticablc to compute the average weekly
wages as above defined. regard shall be ha~ to the aye~age weekly
amount which during the fifty-two weeks prevIous to the Injury w~s be­
ing- earned hy a person of the same grade and character employed 111 the
sallie class of employment in the same locality. or community.

But wh('u for exccptional reasons the foregoing would be unf.air
either to Ihe employer or employee, such other method of computmg
average \\'eekly wages .may be resorted to as will most nearly approxi­
mate the amount which the injttred employee would be earning were it
not for the injury. . .

\Vhencver allowances of any character made to an employee m heu
of wal{es are specified part of the wage-contract, they shall be deemed
a part of his earnings. .

Section 2-d. Injury Defined.-Unless the context otherWise re-
quires: "Injury" and "person~1 injury" mean 0l!ly injury by acc.ident,
or occupational disease as heremafter defined, artSIng Ollt of and 111 the
course of the employment and do 110t inc~lIde a disease. in any form. ex­
cept when it results naturally and unaVOidably from either of the fore-
going" causes, . '

Section 2-e. Compensation for Hernia; When Allowed.-In all
claims for compen~tion for hernia resulting fr?m injury by a;cident
arising out of and 111 the cour~e of .the emplo~~e s em~loyment, !t !TIu~,t
be definitely proved to the satisfaction of the Industrial CommissIon,

','irst. That there was an injury resulling' in hcmia:
Second: That the hernia appeared suddenly; .
Third: That it was accompanied by pain;
Fonrth: That the hernia imlllc(liatcly followed an an:idmt;
Fifth: That the hernia did not exist prior to the accident for which

""Illpensation is claimed.
/\11 hernia. inguinal, femoral or other.....ise, so pro\'en to be the result

•,f an injury by accident arising out of and in course of the elllploylllcnt
-liall be treated in a surgical manner by radical operation. Ii death re-
-nits from such operation, the death shall be considered as a result of Ille
injury, and compensation paid in accordance with the provisions uf sec­
tioll thirty-nine. In non-fatal cases. time lost only shall be paid. unlcss
it is shown by special examination, as provided in section twenty-ril{ht,
tll"t the injured employee has a permanent partial dis,1hility l'esultlllg
afler the operation. If so, compensation shall be paid in accordance
with the provisions of section thirty-one with reference to parlial dis­
ability.

In case the injured employee refuses to undergo the radical opcra­
tion for the cure of the hernia, no compensation will be allowed during
the time the refusal continues. If, however, it is shown that the employce
has some chronic disease. or is otherwise in such physical condition that
tile Commission considers it unsafe for the employee to undergo the op·
eration, the employee shall be paid as provided in section thirty-one.

Section 2-f. Occupational Disease Defined.-As used in this law,
unless the context clearly indicates otherwise, the term "occupational
disease" means a disease arising out of and in the course of the employ·
Inent. No ordinary disease of life to which the general public is ('X­

posed outside of the employment shall be compensable, except when it
follows as an incident of occupational disease as defined in this law. A
disease shall be deemed to arise out of the employment only if there is
apparent to the rational mind, upon consideration of all the circumslanees
( I) a direct causal connection between the condit;ons under which work
is perfonned and the occupational disease, (2) it can be seen to have fol­
lowed as a natural incident of the work as a result of the exposure oc­
casioned by the nature of the employment, (3) it can be fairly traced to
the employment as the proximate cause. (4) it does not come from a
hazard to which workmen would have been equally exposed outside of
the employment, (5) it is incidental to the character of the business and
not independent of the relation of employer and employee, and (6) it
must appear to have had its origin in a risk connected with the employ­
ment and to have flowed from that source as a natural consequence,
though it need not have been foreseen or expected before its contraction.

Section 2-g. Schedule of Occupational Diseases.-The following- dis­
rases and conditions shall be deemed to be "occupational diseases", and
even they shall not be so considered unless they are in fact occupational
within the meaning of the definition "occupational disease" as defined in
Ihis law: (1) Anthrax; (2) Asbestosis; (3) Cataract of the eyes due
10 exposure to the heat and glare of molten glass or to radiant rays such

. u.s infra-red; (4) Compressed air illness; (5) Conjunctivitis or retinitis
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du(' to l'xllll~IIlT to radiant ra)',.;; «i) Cdllllit~s; (7) Dermatitis; (8)
Epithdialllalolis cau("('r or ukeratioll or tIle l-iklll or of the corn.cal s~lr­

ialT of till' rye dlle 10 lHlell, {aI', sool, IJlllllllrl~, alllhran'lw! p;lI"<~rJll, Hun­
('ral oil, or III!'ir conipolllllls, products, I)r resIdues; (~) Glanders; (10)
Inkdioll or illfJanllualiulI of the l-ikin or eyes, or other external contact
~l\r[aces or l.ral or lIasal cavities due to irritating oil, culting cOlllpoul1tls,
chellliral dust, liquid illllles, gases ur vapurs; (II) Inf~ctions, o~' con­
I agiLlus di 'cases cont racled in the course of employment m or III 1l111!le­
dialC l'Ollllcclilln \\"ith a hospital or sanitarium in which persuns sulTermg
IPlill snch discas!'s an: cared for and treated; (12) Poisoning by; (i)
.\lInllollia; (ii) ,\rsenic; (iii) Benzol or de.rivatives of bem:.ene; (i~)
Brass; (\') Calimiulll; (vi) Carl.>on hisulph.lde o..r any sulphIde;. (vu)
Carbon dioxide: (viii) Carbon monoxide; .(IX) Carbon tetrachlonde or
othn toxic chlurin'lted hydrocarbons or tOXIC halogena.t.~d hydrocarbons;
t x ) Chlorine; (xi) Cyanide; (xii) lJi~itrOI!hcnol; (XIII) 1'(Jrllla!deh~de
alld ils preparations: (xiv) Hl:dochlonc :lCI~.; (xv) IIydrol1u~ncamI;
(xvi) Hydrogen sulpllldc; (XVII) Lea~; (XVIII) Manganese; (XIX) M~!­
cury; (xx) l\!t:ntlwnol (woud alcuhollc) ; (XXI) .McthJ:1 ~hlon?e; (xxn)
~ickcl c,lrhonyl; (xxiii) Nitrous fUlIles; (XXIV) NitriC a~!d;. (xxv)
I'd roleulIl ur petroleullI prouucts; (xxvi) Phosphorus; (XXVll) Sulphur
dioxide; (xxviii) Sulphuric acid; (xxix) Tetrachlor-methanc or any
~u"stallccs used as ur in conjnnctiun w!th a solvc,nt !~r acetate of ce.llu­
lose or nitro cdlulose; (xxx) Turpentll1e; (XX?,I) ~\I1C; (13) RadIUm
disahility or disahility clue to exposure to radIo-actIve substances and
.'\ -H.ay; (14) Silieosis: (15) Ulceration due to chrome compound or
to r:lustic chemical, acids or alkalics, aud undulant fever caused ~y the
industrial slaughtering and processing of livestock and the handlll1g of
hidl's.

Section 2-h. Rcjection hy Employer of ~ch~dulc 2-g and Accept­
ance of Full Covcrage.-Any cmployer may \II heu of. ~he sche<!ule, of
oecup:ltional disca~c's herein cl1lnncrat~d under the provlslon.s of SectIOn
two-" reject tIlt' !'<1II1t' and c!1'ct hy wntteJl dl'Claratlon filed 111 the offices
ni th~' Industrial Conllllission on a form provided by it, to be boun~ by
Ihe provisions of this sc:cliuu relating to full.co\'erage of all occ~patlOl!al
diseases, Then'upoll, the enlployer shall be hahle for all occupatIOnal chs­
eases arising ont of and in the course of employment pursuant to all pro-
vish'llls of the act applicahle thereto. . .

The c!<:ction ahovc pruvided shall 1Jc l11ade hy the employer wlthm
sixty (60) c1avs from Juh' one. nineteen hundred forty-four, and the
el11l>loyer shalf he lial>l<: wider this provision frOIl1 said.date. Any elec­
lion made more than sixty (60) days after July one, nlllcteen hundred
[lIrty-four, shall hccollle etTecti"e the day it is receiv~d by t~le I~ldustrial
COl1lmissiun. 1\n election (lIIce made shall. be effec!lve untIl wJlhdra~n
jn wrilin~ signcd hy the cmployer and filed lJ1 the o.ffices of the Il1dustrl~1
(·lIllllllission. Thereafter. the employer shall be hable under th~ proVI­
sions of Section two-g, relating to scheduled coverage, An electIon once
;nade shall not he withdrawn within a perio~1 of one year,

It is expressly enacted that this proviSion shall be construed as an

all<'rn:lle plan co~'erillg all occupational c1ise;J!'oes, including those 1'11I11I1­
lTafl'd in Section two-g.

Sed iOIl 2-i. l'n'-cxisting Ocen!'at iOllal 1>is('asc:.-·_}\\I occnpal iOllal
disease which an cmployee has on lhc clTI'cl ive date of the amcndments
.,1' Ihis law shall not he coverc'd hercunder. ..\Il cmployce has an ocrnl'a­
li"llal disease within the meaning of this law if the disc'ase or condition
I,as de.e1oped to snch an extent that it can he diagnosed as an occnpa­
li"na! disl'ase. In every hearing before the Industrial Conlluission in this
n·gard nnder this law, the burden shall he 011 thc cmployee to prove that
iiI' did not have as of the effective date hen'uf tIl<' occupational dis('ase for
which he is seeking compensation.

Section 2-j. Provisions as to Injury or Death hy Accident Ap­
I'lil"ahle to Same Resulting from Occupational Disease.-;-\\'hen the ¥111­
,,1'1."I·r and employee are subject to the pro"isions uf' the \Vorkmc'n's
('''llIpl'lIsation Act, the incapacity for ,york or death of an employee re­
sulting- from an occupational discase as herein listed and defined shall
he treated as the happening of an injury by accident or death by acci­
dt'lIt, and the employee or in case of his death his dependents shall be
1'lIlilled to compensation as provided by the Act. An employec who has
all occupational uisease that is covered by this law shall be entitled to the
salllc hospital, medical and miscellaneous benefits as an employee who has
a compensable injury by acciuent, except that the period durinR' which
thl' cmployer shall be required to furni~h medical attention shall begin
as (l f the date of incapacity for work, ancl in the e"cnt 0 f d('ath the salllc
i ulleral henefits shall be paid as in the case of death from a compcnsable
accident. All provisions of the Act in respcct to accidents shall be ap­
(llicahle to the coverage provided for by this :ImendmC'nL except as other­
wise provided herein.

Section 2-k. What Employer anu Carrier Liablc.-Whell an el11­
"Io,\'<:c has an occupational disease that is covercd "y this law as :ullcncleci.
Ihe employer in whose employment he was last injuriously eXJlosed to
the hazards of the disease, and the employer's insurance carrier, if any,
at the time of the exposure, shall alone be liable therdor, without right
10 contribution from any prior employer or insurance carrier. '

Section 2-\. Notice to Be Given.-Within thirty days after the first
distinct manifestation of an occupational disea~e the employee, or someone
on his behalf, shall give written notice thereof to tl.e employer in accord­
ance with sections twenty-three and twenty-four of this Act.

Section 2-m. Limitation upon Claim.-The right to compensationulJ­
der these amendments shall be forever barred unless a claim be filed with
the Industrial Commission within one year after the beginninR' of in­
capacity for work resulting from an occupational disease, and if death
results from the occupational disease unless a claim therefor be filed with
the Commission within one year thereafter.

Section 2-n. Waiver.-When an employee or prospective employee,
though not incapacitated for work, is found to be affected by, or sus­
ceptible to, a specific occupational disease he may, subject to the ap­
proval of the Industrial Commission, be permitted to waive in writing
compensation for any aggravation of his condition that may result from
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